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Briefing Session for Parliamentarians and
Parllamentary Staff

(hverview of the Constitution
August 02, 2004, Islamabad
Welcome Remarks & Introduction

Waelcomeal

-a-"hl'«ery warm Welcome to All

+ Please Check out Contents of the Dossier
+ Three Briefing Papers (Urdu and English)
« Dverview of the Constitution of Pakistan

= Amendments to the Constitution of Pakistan

= A comparative study of the Constitutions of
Pakistan and India

+ Feedback Form f Data Form ! Publication
Regjusest Form

+ Papers! Presentations of Speakers F)

The Programme Ovearview

< This briefing provides an opportunity to
collectively learn, understand and discuss
critical issues related to the subject

% Topics include:

= Owerview of the Constitution of Pakistan

*  Overview of 17 Constitutional Amendments

= Constitutions of Pakistan and India: &
Comparison

Objectives

< To present Parliamentarians and
Parllamentary Staff with an overview of the
Constitution of Pakistan and its
Amendments

<+ Prepare Parllamentarlans and
Parliamentary Staff to make an effective
contribution in constitutional debates and
relevant legislative issues in and outside
Parliament

Why we hald briefings for
parliamentarians

= To empower Parllamentarians (Knowledge is
power)

4 To see Parliamentarians participating In
policy-making & oversight of the Executive
(Supremacy of Parliament)

4 To see Demaocracy and Democratic
Institutions strengthened in Pakistan

«oow 2 B

&

What iz PILDAT?

Independent, Non-profit, Research & Study
Institute

Indigencus entity well-versed in local conditions
Strictly Non-partisan: Values trust of all parties
Dedicated to Parliamentary Strengthening
Mission: Strengthening Democracy & Democratic
Institutions for a better Democratic Pakistan
PILDAT joined PLSC for SNPLG
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Who funds PILDAT?

% Seed money by Overseas Pakistanis
% Pilot project funded by UNDP
% Seek and accept support from all sources without
any covert or overt strings (Pure PILDAT Agenda)
# So far events are supported by UNDP, FNS,
FES, DFID, The World Bank, IR| ete.
< Now several PILDAT events supported by USAID

T

What is the PLSCT

+ Consists of 2 International & 5 Pakistanl Org.
& International Crg: World Vision & IFES
4 Pakistani Org:

+ PILDAT: Legislative Training
s« The Researchers: Heads CSAG & Sind Chapter
« CCHD: Heads Punjab Chapter

» IRDO; Heads Balochistan Chapter
» AWARD: Heads NWFFP Chapter

What is the SNPLG project?

+ Strengthening Mational & Provincial Legislative
Governance
+ Started 29'" Sep 03, Duration: 3 Years
% Components:
= Legislative Training
= Civil Society Action
« Legislative Transparency
« Research & Media

4 Supported by USAID a

Somea recant activities of PILDAT

« Parliamentary Internship Programme
« Briefing Sessions for Parliamentarians on:
« Freedom of Information
« Poverty Reduction and the Budget
+ Effective Committes System
« Briefing Sessions & Workshops for MPAs on:
= Effective Committee System - Punjab Assembly

+ Pravincial Budget Proceas - Punjab, Sind,
Balochistan and NWFF i

MNear-future activities

< Provincial Briefings on Committee System for
other provinces — Sind, Balochistan & NWFP
Legislative Training Programme Curriculum

*

Development
+ Workshop for Parliamentarians on Resolution of
Issues: Provincial Autonamy, Develution Plan
Study tour to Indian Parliament
Briefing for Parliamentarians on How Govt, Works

*

4*

Towards reaching goals

% Legislative Strengthening Group has been
formed

< From July 2003 - Jupe 2004;
= Out of 342, 120 MMNAs have atlended PILDAT events

= Out of 100, 42 Senators have attended PILDAT
events

= §1% Parliamentarians repeatedly attend PILDAT
avents

* Party Representation - PMLG 29.68%, PPPP 21.5%,
MMAR 22.2%, MOM 8.6%, PML{NY3.7%, MIMA 3 1%,
IND 2.5%, PPR(S) 1.9%, NA 1.24, and BNP{A),
BNP{M), BNPH, FML (F), PML{J) - ail 0.6%
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Speech
by
Justice (Retd.) Fakhruddin G. Ebrahim

| am grateful to Pakistan Institute of Legislative Development and Transparency for inviting me to share
with you my thoughts on the subject of Amendments to the 1973 constitution. Itisindeed a privilege for
me to address our distinguish lawmakers. Law is the essence of life. Without law no meaningful
existence is possible. No wonder itis said that “where law ends anarchy begins.” This is said in relation to
normal ordinary laws. What happens if a constitution - the fundamental law - the basic law - the
paramount law, is so mauled and mutilated so as to lose its original identity? We find ourselves chasing
ablack catin a darkroom. We do not know where we are and where we are going. In the words of Mr.
Ahmad Ali Khan, “What follows is inevitable uncertainty. Another distinguished journalist Kaleem Omar
uses the expression “chronic uncertainty”. We go from nowhere to nowhere.

Constitutionis the very heart of arepublic. Once adopted it represents hational consensus and when it
is Federal in character it is not easily susceptible to change. Constitution cements the unity and
integrity of a country and ensures its continuity. (Mother of all institutions). History of our fundamental
law, the basic law - and | will start with the consensus 1973 constitution - can appropriately be called
the history of unmaking of the constitution. It took us over nine years to enact and enforce our first
consensus constitution of the Islamic Republic of Pakistan on 14.8.73 - credit for this must go to Mr.
Z.A.B. - hissingle mostimportant achievement.

09.5.1974
&
16.9.1977

However between 9.5.74 and 16.9.77 seven amendments acts amending the constitution.

1stAmendment: 09.5.1974

Article 17: Freedom of Association.

Unrestricted right to form a political party was amended whereby reasonable restrictions can be put
by the parliament on the right to form and continue a political party in the interest of security and
integrity of Pakistan.

Reference to Supreme Court after declaring a party dissolved if a party operating in a manner
prejudicial to safety and integrity of Pakistan.

Article 199: Amended.

Armed Forces bar extended so as to extend to retired army officers and all persons for the time subject
to any lawrelating to any of those forces.

2nd Amendments: 17-9-1974.
A Ahmadis made non-Muslims.
-
: 3rd Amendment: 18-2-1975

Article 10: Safeguards against arrest and detention. Detention now permissible for three months
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instead of one month. Grounds for detention within 15 days instead of one week. Earlier detention for
more than 12 monthsin any two years permissible only for enemy. But now extended to persons acting
in any manner prejudicial to the integrity, security and defense or committing anti-national activity.
Article 232: Proclamation of Emergency.

Instead of bi-annual parliament approval to continue until disapproved in ajoint sitting.
4th Amendment: 25-11-1975
Article 17: Re-political party. Furtheramended and extended to restrictions for public

order or morality. (Earlier restrictions only in the interest of sovereignty and

integrity of Pakistan.

Article 199: No bailto a person detained.
Financial stay for 60 days only.

5th Amendment: 15-9-1976

Article 175: Separation (of Judiciary from the Executive) period extended from 3to 5
years.

Article 179 & 195: Curtailing the tenure of Chief Justices (five years and four years). Chiefjustice

toretire or continue as Sr. Puisne Judge.

Article 199: No bail or suspension of an order of detention.
No bail to a person againstwhom a complaint has been made to a Court or
atribunal or against whom a complaint has been registered with the police
Orwho had been convicted by a Court or Tribunal.
With effect from 25-11-1975.

All orders abated.

Article 200: Now ajudge can be transferred for one year from one High court to another
without consulting chief justice and without consent of the judge.

Article 206: If ajudge does not go to Supreme Court he ceasesto be the judge.
Article 180: Acting Chief Justice need not be the senior mostjudge.
Article 280: Orders made under any law made in pursuance of Proclamation of
Emergencyissued on 23-1-1971 to be deemed to be valid but now the :
validity extended to orders made in the violation of Fundamental Rights. ‘
A
6th Amendment: 04-1-1977 :

Article 179: Amended. Yakoob AliAmendment
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7th Amendment: 16-5-1977
Article 245: Amended. Validity of mini marital law in aid of civil power not open to

question. No writ jurisdiction in areas under mini mavital law.

These amendments were sought to be justified on the ground that amendments were made
competently by an elected parliament under the amending power of the parliament granted by the
constitution. The fact, however, remains that each amendment was retrogressive and resulting in
denialrights of the people.

For further amendments we had to await the arrival of General Zia on the scene. His rule, which
commended on 5th of July 1977, was the longest in Pakistan's history and most unfortunate for the
consensus 1973 constitution.

No doubt General Zia was given power to amend the constitution by Supreme Court of Pakistan in
Nusrat Bhutto's case but the power given to General zia was not unconditional power to amend the
constitution for the supreme court expressly held that the amendments were subject to challenge in a
court of law as not answering the test of necessity and if this limitation is made redundant, (and it was in
fact made redundant) the powerto amend will also become not existent.)

16.10.1979

On 16.10.1979, the CMLA president added Article 212-A, by constitution (Second Amendment)
ordinance 1979, whereby the jurisdiction of superior courts to examine the validity of Proclamation of
marital law of 5th July 1977, the M.LRs. and the M.L.Os. and actions taken hereunder were,
notwithstanding any judgment, not open to question in any court of law on any ground whatsoever.

27.5.1980.

On 27.5.1980, the C.M.L.A. President promulgated constitution (Amendment) order 1980. By this
amendment, article 199 was amended so as to prohibit the high courts to question the legality of
marital law or any M.L.R. or M.L.O. or any order or action taken the under. The order also nullified,
notwithstanding any judgment of any court, all orders made by the high courts prior to the
promulgation of this order, and provided for abetment of all pending proceedings. This constitution
(Amendment) order introduced Chapter 3-A in the 1973 constitution providing for establishment of
Federal Shariah Court. The amendment provided for appointment of a high courtjudge to the Shariah
Court for a period not exceeding one year, which was later altered to two years, without his consent or
cnsultation with the chief justice and if the judge refused to accept the appointment, he forthwith
ceasedto be ajudge.

24.3.1981

Then came on 24th March 1981, the provisional constitution order 1981 with its 18 articles, half of them
dealing with the superiorjudiciary.

T Article 5 empowered the president Fo appoint a high courtjudge as an ad-hoc judge of the Supreme
: Courtwithout the consent of such a judge.

Article 8 enabled the president to appoint one of the judges of the Supreme Court to act as chief
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justice of a high court, in the event of the office of chiefjustice becoming vacant.

Article 9 curtailed the jurisdiction of the high court in detention matters and nullified orders of bail or
suspension of the operation of a detention orders made by the high court on or after 5th day of July
1977.

Article 10 empowered the president to transfer a high court judge to another high court for a period of
not exceeding two years at a time without the consent of such ajudge.

Article 12 enabled the appointment of a sitting judge as vice president, to take up diplomatic
assignment or to be a minister, with alien over his judgeship.

Article 13 debarred the superior courts from entertaining any proceedings calling in question the
compulsory retirement of a civil servant after he has completed 25 years of service, with arider that al
orders made by superior courts and pending proceedings questioning such orders will abate
forthwith.

Article 15 validates, the proclamation of marital law of 5th July 1977 and all orders, M.L.Os., M.L.Rs.,
and other laws made from 5th July 1977 and so also orders made and proceedings taken or acts
done by any authority or any person, which wer made, taken or done or purported to have been
made taken or done on or after 5th July 1977 in exercise of powers, derived from any President's order,
or orders of C.M.L.A., M.L.R.s, and M.L.Os., etc., which shall not be called in question in any court of law
on any ground whatsoever. All judgment delivered by the superior courts after 5th July 1977 in relation
to proclamation of marital law of 5th july 1977 or under M.L.Rs., and M.L.Os., were nullified and it is
further provided that no process will issue against any marital law authority, challenging the validity or
effectof any orderor M.L.Os., M.L.Rs., mad by C.M.A. or M.L.A.

Article 16 empowered the president to amend the 1973 constitution and it further provides that this
powershall be deemed always to have had by the C.M.L.A.

Article 17 required the sitting judges to take oath to abide by the PC.O. and if such oath is not taken by
the judges, he will cease to be ajudge. A judge taking oath will be bound by the provisions of the order
notwithstanding any judgment of any court and he shall not call in question or permit to be called in
question the validity of PC.O. This article further empowered the president, not to give oath under
PC.O. to any judge, in which even the judge will cease to be a judge of the superior court. [l am not
speaking for those judges who on principles declined to take oath but there were quite a few
permanent judges who were not given oath, and they ceased to be judges, unsung and unwept,
without assigning any reason for their arbitrary exit.]

01.12.1984

On 1.12.1984, referendum order 1984 was promulgated by CMLA President. Three in one question

was asked whether the people of Pakistan endorsed the process initiated by General Zia ul Haq for

bringing laws in conformity with Quran and sunna, and for preservation of ideology of Pakistan and for :

the smooth and orderly transfer of power to the elected representatives of the people? And the answer ‘
hadto be asingleyesorNo. A b rnseooo
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02.3.1985

° 2nd March, 1985, the Revival of the constitution of 1973 order 1985 was promulgated which
by making over 50 amendments in the 1973 constitution radically altered its content as well as its
character.

1- Article 41(3) amended. President now to be elected by members of both the houses sitting
togetherand members of provincial assembilies.

2- Article 48 amended to provide that the president to actin accordance with the advice of the
cabinet, the PM. or appropriate minister. [In Eighth Amendment the words “appropriate Minister” was
deleted].

3- Article 48 was further amended to provide that the president shall act in his discretion in
respect of any matter in respect of which he is empowered by the constitution to do so and if a
question arises whether president was or was not empowered to act in his discretion, the decision of
the president was final and that validity of anything done by the president shall not be called in
question. (In Eighth Amendment the provision that president will be his own judge whether or not he is
empowered to actin his discretion, was deleted).

4- Clause 8 was added to Article 48 to empower the president, in his discretion to refer a matter
to areferendum. (deleted by Eight Amendment).

5- Article 51 amended to increase the voting age from 18 to 21.

6- Under new clause 2 to article 58, the president could, in his discretion dissolve the National
Assembly where in his opinion appeal to the electorate it is necessary. (This was amended by the 8th
amendment to add that the president could do so in his discretion but if in the opinion of the president
a vote of no confidence having been placed against the Prime Minister, no other member of the
National Assembly is likely to commend confidence of the house or if a situation had arisen in which
the government cannot be carried in accordance with the constitution and an appeal to the
electorates was necessary.

7- Article 62 was amended to provide for new qualifications for new membership of Majlis-e-
Shoora such as being of good character, adequate knowledge of Islamic teachings, practicing
obligatory duties prescribed by Islam, being sagacious, righteous honest and ameen. Among the
disqualifications added were propagating any opinion prejudicial to the ideology of Pakistan or
integrity or security of Pakistan or normality or maintenance of public order.

8- Article 70 amended. Bill may now originate from senate and if the senate does not approve a
bill, the billto go before a joint sitting of both houses.

: 9- Article 75 amended. Unlike earlier provisions where president was bound to give assent within
k 7 days and if not assented be deemed to have assented it was now provided that when a bill is

g presented to the president for his assent he may assent to it within 30 days, or return it to parliament to
: be passed by a joint sitting of both houses.

10- Article 90 was amended. The executive authority now vested in the president to be exercised
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directly by him instead of prime minister. (8th amendment added that this would not prevent
parliament from conferring by law functions or authority other than the president).

11- Article 90(1) was amended, under which the president in his discretion may appoint from
amongst members of the National assembly a prime minister who in his opinion commands of the
house. (8th Amendment provides that after 1.3.1999 president will invite a member who commands
confidence as ascertained in a session of the assembly summoned for the purpose).

12- Under amended article 91, prime minister to hold office during the pleasure of the president,
but this power will not be exercised by him unless he is satisfied that prime minister does not command
confidence of the house in which cease according to the 8th amendment, president will summon
national assembly and require PM to obtain a vote of confidence).

13- Article 92 was amended, providing that president shall appoint Federal Ministers under the
advice of Prime Minister while this power was originally with the PM.

14- Article 96 originally required that a resolution for a vote of no confidence against prime
minister will contain the name of another member of the assembly as the successor and if the
resolution is passed, the person named, as successor will assume the office of PM. This has been
deleted.

15- Article 101 now provided for appointment of governor by the president in his discretion. (After
the 8th amendment the words after consultation with PM added). It also provided that the governor
shall, subject to the previous approval of the president, acts in his discretion in the appointment of
Chief minister, dismissal of cabinet and dissolution of provincial assembly. (8th amendment omitted
this and itis now provided that powers of the president, in relation to the governor are exercised by the
presidentin his discretion).

16- Other articles asto PA. and chief ministeramended as in case of N.A. and PM.

17- Article 152-A was added providing for a National Security Council. (This was omitted by the 8th
amendment).

18- Article 175 amended to provide for the separation of judiciary from executive within 14 years
instead of five.

19- Article 198 amended for providing for benches of the high court.

20- Article 200 amended permitting transfer of a judge without consent of the judge or
consultation with chief justice for a period not exceeding 2 years at a time instead of earlier one year
and if a judge refused to accept the transfer, he will be deemed to accept the transfer, he will be
deemed to haveretired.

21- R.C.O. also provided that the president may be order in writing modify the terms of :
appointment of a judge of the Shariah Court, assign to him any other office or require a judge to ‘
performsuch otherfunctions as eth president may deemfit. &% g

22- Article 213 amended whereby it was now provided that chief election commissioner would
be appointed by the presidentin his discretion.
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23- Article 239, relating to the amendment of the constitution, earlier provided that a bill to
amend the constitution can emanate only from the National Assembily, to be passed by 2/3 majority
then transmitted to Senate, Senate to pass by majority and then to be assented to by the president
within 7 days and if not assented to by the president will have deemed to have been assented.

The RCO altered this position and provided that the bill may emanate from either house and will be
passed by majority of 2/3rd members in each house and then sent to the provincial assemblies to be
passed by simple majority by each provincial assembly, and to be assented to by the president. It
further provided that there was no limitation in powers to amend the constitution and no amendment
will be called in questionin any court.

(Eight Amendments deleted the provision for passing of the amending bill by the provincial
assemblies).

24- Article 242 amended by RCO and now provides for appointment of Chairman, public service
commission by the president in his dicretion.

25- Article 270-A added by RCO.

26- Article 270-B added by RCO and it provided that the Non party Election held shall be deemed
to have been validity held under the constitution and shall have effect accordingly.

A single individual without any authority in law radically altered the consensus 1973 constitution. It is
said that the president was given the power to amend the constitution by the Supreme Court in Nusrat
Bhutto's case. This is no doubt true, but it is not the whole truth. The power to amend was subject to the
rights of the courts to examine its validity and once the president denied to the judiciary the power to
examine the validity of the amendments made, the conditional power to amend the constitution
ceased to exist. In any event the president had no right to alter the basic features of the 1973
constitution.

General Zia then brought into existence a tailor made parliament arudderless, party less parliament
now called Majlis-e-Shoora to sulit his program to remain in effective control of the state of Pakistan.

8th Amendment:

The Majlis-e-Shoora except for some minor changed affrmed, adopted and declared,
notwithstanding any judgment of any court to have been validly made by competent authority and
notwithstanding anything content in the constitution shall not be called in question in any court on any
ground whatsoever.

Almost all the amendments made by Gen. Zia were affrmed and declared, notwithstanding any

judgment of any court to have been validly made by the competent authority and notwithstanding

: anything content in the constitution shall not be called in question in any court on any ground

k whatsoever. This was by the coercive 8th amendment enacted on 9.11.85. (Election expenses
gt provision removed, after the elections).
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Nawaz Sharif

Between 1985 and 1999 the constitution was amended six times by Nawaz Sharif government. | am
excludingamendmentno. 9, 11, 15 forthese were only bills.

The 10th amendment dated 29.3.87, amended articles 54 and 61 and now the majlis-e-shoora and
the senate were required to meet 130 daysin ayearinstead of 160 days.

The 12th amendment is dated 27.7.91. It amended article 212(b) and provided for constitution of
special courts for heinous offences.

The 13th amendment dated 3.4.97 deleted article 58(2)(b), amended article 101 providing that the
governors will be appointed on the advice of the PM instead of by the president after consultation with
the PM. Article 112 providing for dissolution of the provincial assembly by the governor was deleted.
Article 243 clause 2 sub-clause(C) the words “in his discretion” in relation to the appointments by the
president of army chief were deleted.

The 14th amendment passed on 3.7.97 provided defection from political parties as disqualification.

Lastly, the 16th amendment dated 3.8.99, amended article 27 providing for safeguard against
discrimination against service.

Then came to 12th October, 1999, when once again constitutional rule ended and replaced by rule
by the military, completely in violation of the 1973 constitution. Now again the country was to be
governed by laws enacted by single individual. Three months later the first casualty was the judges of
eth superior courts, who were called upon to take fresh oath under a PCO and once again
independence of judiciary was set at naught.

17th Amendment:

Then came the famous 17th amendment act 2003 passed on 31.12.2003 but before that | must
mention the referendum order dated 9.4.2002, which makes interesting reading (read it).

This referendum was held on 30.4.2002 but to say the least, its result, a positive vote for General
Musharraf, remains controversial.

The 17th amendment act was preceded by legal framework order (LFO) 2002 dated 2nd August 2002
which amended as many as 29 amendmentsin the 1973 constitution. | will refer to only some of these
LFO amendments. In article 41 clauses 7 added. General to be the president for five years,
notwithstanding anything contained in this article or article 43 of any other provision of the constitution.
Reliance on having received democratic mandate to serve the Nation.....

Article 58(2)(b) isreproduced:

Article 152: added NSC. ‘

Article 179: Judges'ageincreased. A 5-5-0- 2500
Article 224 Caretaker government. :
Article 241 Presidentwillin his discretion appoint armed forces chiefs.

Article 260: Meaning of consultation discussion and deliberation which will not be binding on the

president.
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Article 268(2):  Laws specified in sixth schedule (eleven laws) not to be altered without the previous
sanction of the president after consultation with the PM.

Article 270(A)(A): Alllaws are hereby affimed adopted and declared to have been validly made.
Followed by 17thamendment: 31.12.2003.

Clause 7 added so that dis-qualification under paragraph (d) of clause 1 of the article 63 shall
become operative from 31.12.2004. (Clause B of article 63: he holds an office of profit in the service
of Pakistan other than an office declared by law not to dis-qualify its holder).

Provision added in article 41 for vote of confidence by the national assembly. In article 58 sub-clause
(3) added for a compulsory reference to the supreme court within 15 days of the dissolution (ibid for
provinces).

Retiring age of judgesrestored. No NSC.

Article 270(A)(A).... The amendments made in the constitution, having been duly made are
accordingly affimed, adopted and declared to have been validly made by the competent
authority...

We must have noticed that validation such as article 270(A0(A) was also provided in the 1973
constitution, and in the 8th amendment. All laws and actions thereunder were validated
notwithstanding anything contained in the constitution or any judgement of any court.

In the famous case of Syed Zafar Ali Shah by the supreme court headed by the then Chief Justice Mr.
Justice Irshad Hassan Khan gave the Generalto amend the constitution.

| have serious reservations about this judgment. Firstly three years time was given to General Musharraf
to remained in power during which period of the constitution remains in abeyance, the country was
deprived of representative rule notwithstanding the fact that parliamentary democracy, even
according to the said judgment, is a basic feature of the 1973 constitution which cannot be undone
even by the elected parliament. In fact no one had asked for three years time. Again it is not
understood why power to amend the constitution which was itself to remain in abeyance was given to
General Musharraf to amend the constitution. For three long years the general was quite at liberty to
rule the country notwithstanding anything provided in the constitution. No wonder therefore, it is said
that the real author of LFO is the supreme court of Pakistan headed by Justice Irshad Hussain Khan. It
must however be stated that the power to amend has been granted not unconditionally for it is clear
that power to amend does not extend to altering or amending the basic feature of the constitution
and the supreme court will still have the occasion to examine the LFO and the 17th amendment that
followed as to whether or not it altered the basic feature of the constitution which according to
judgmentitself are Federalism, Parliamentary democracy blended by Islamic provision.

: In my humble opinion 17th amendment act is a complete departure from the consensus 1973
k constitution and cannot be sustained for it affects the basic features of the 1973 constitution as held
gy by the Supreme Court of Pakistan.

Ladies and Gentlemen, this is sanctity, which was shown to our fundamental law, the 1973 constitution,
firstly by the elected representatives of the people, then by military junta, who obtained its validation
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from an obliging parliament. This has polluted --- | hope not irreversibly the constitutional values, to
serve the narrow selfish interests of a paltry few.

In my humble opinion the 8th amendment and the 17th amendments made the independent
judiciary, parliamentary democracy and the federal structure, if not redundant seriously mauled.

Lastly please let me tell you that | am not without any hope for in the history of nations all is never lost at
any one point oftime.

I will conclude by quoting Martin Luther King who said that the day you see truth and keep silent is the
dayyou beginto die.
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Constitutions of India and Pakistan - A Comparison
by
Prof. Dr. Sajjad Naseer

The dissolution of the British Raj gave birth to two successor states of India and Pakistan in the middle of
August, 1947. Each of the new states represented a novel endeavour in South Asian Politics. India
sought to transform a multicultural setting into a unified secular state governed by liberal principles. An
attempt was made in Pakistan to consolidate its cultural pluralism into a state based on common
religion of Islam. Given some common antecedents and having experienced colonial rule for well
over a century, why did the two states manifest apparently contrasting patterns of political
developmentin postindependence South Asia?

India succeeded in framing a constitution in 1950 and moved on to institutionalize a parliamentary
form of government under the charismatic leadership of Nehru, operating a dominant Congress Party
rule. This enabled India to enjoy political stability and continuity in policies for over two and a half
decades. Emergency rule under Indira Gandhi in 1975 discredited her and the party. The critics
blasted her policies during the emergency period and mobilised opinion to prevent such an
imposition again. In this process, the Congress party lost its charm and its dominant position amongst
the Indian electorate.

India, then made a transition to a coalition form of government. In fact, this reflected the multi-cultural
diversity of India, which was artificially covered by the Congress Party, which led the struggle for
independence under its charismatic leader Nehru to be followed by his family members (Dynastic
dominant Party rule). This new, though natural political arrangement was shaky initially, as no coalition
government was able to complete its term of five years. Only recently the BJP government was in a
position to complete its stipulated tenure but failed to win the electorate the second time. The
Congress Party along with coalition partners has formed the government with a minority community
member as Prime Minister.

India has managed to operate its political system according to the constitution and the norms of
pariamentary system are well established. Elections are held regularly without charges of rigging, a
common complaint among developing countries. Peaceful transfer of Power takes place smoothly.
These attributes of the functioning of Indian political system has earned her the credentials of the
largest and most successful democracy in the world.

Pakistan on the other hand embarked on its political journey with overwhelming problems. The initial
outstanding problem was to establish a centre and the writ of the government. The enthusiasm to
create a viable centre tempted the political managers to amass more powers and authority. This
initiated a process and a tendency towards concentration of power to bring diverse elements of the
federating units under its control disregarding and ignoring their due and legitimate aspirations. The
instruments of nationalism, development and Islam were used with varying degrees and frequency to
reinforce and strengthen the centralizing tendencies in the system.

: Pakistan adopted the Government of India Act 1985 with minor changes as its constitution, while the
k members of the first and second Constituent Assembly continued their deliberations to frame one. The

55 viceregal of the British Raj with its structural outlays was in place and operated during the interim
3 period.

Itis interesting to note that attempts were made to operate a Parliamentary system within the confines
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of the viceregal arrangements. There was an inherent structural tension between the two systems
favoring the Governor General, who used and abused his powers to cause multiple political crises. The
demise of Mr. Jinnah, the charismatic leader as early as 1948 coupled with the declining strength of
the Muslim League further contributed to the centralizing tendencies in the system. The federalizing of
the civil services added yet another dimension to it. The creation of one unit in West Pakistan in 1955
was also a movementin that direction.

The first Pakistani constitution, Parliamentary in nature was finalized in 1986. In the absence of a
charismatic leader, weak and poorly organized parties, the dominant role of the civil - military
bureaucracies and the persisting authoritarian norms and practices were inhospitable to the
functioning of the new constitution. Military interventions and imposition of Martial Law wrapped up the
nascent Parliamentary system to be replaced by a second constitution of 1962. It changed the
system from Parliamentary to Presidential form of government. It sedated public participation by
providing indirect system of election of the President and the Provisions of this constitution further
broadened the authoritarian streak of governance. Centralized ruled failed to accommodate the
rising expectations of the federating units and the mass movement of 1969 forced Ayub Khan to hand
over powerto C-in - C General Yahya Khan, who scrapped the 1962 constitution and imposed Matrtial
Law.

Under a new political dispensation, elections were held in 1970, whose results were not honoured and
civilwarin East Pakistan paved the way for the emergence of Bangladeshin 1971.

Another Parliamentary constitution was unanimously agreed upon among leaders of all major
political parties and it came into operation in 1973. Centralizing tendencies continued to dominate
the Parliamentary system and resulted in another Martial Law in 1977, while the constitution was held in
abeyance to be activated selectively. Party less elections, nominated Majlis - | - Shura, and
Islamisation process were the main features of the Zia regime. Constitutional amendment (8th)
empowered the President under article 58 2b to dissolve the assemblies and dismissed the elected
government. Parliamentary system was diluted and this provision was used by the President to dismiss
four successive governments from 1988 - 99. Article 58 - 2B was removed from the constitution during
Nawaz government to be incorporated in the 17th amendment with some changes after the military
takeoverin October 1999.

Pakistan has experimented with 4 - 5 constitutions in its history of 56 years. It has changed its time,
teritorial boundaries and constitutional arrangements many times over. Itis again making its transition
to democratic rule rather haltingly in its political journey, Pakistan is struggling to organize its political
community within the parameters of some kind of a consensus. It has failed to operate a particular
form of government for an extended period. Fair elections and peaceful transfer of power has
remained distant. Political parties have yet to establish their autonomous status within the political
system. Consequently, Parliamentary norms and practices have eroded, in some cases beyond
recognition. Political managers seek Parliamentary system and wish to establish the rules and norms of
civilian ascendancy. Military bureaucracy, however, resists and frustrates such initiatives and continues
to play a dominant role in operating the political machine. This contest between civil and military
forces obstructs the evolution of political system smoothly and political stability remains elusive.

A comparison of Indian and Pakistani constitutions in view of their apparently contrasting patterns of
evolution and manifestation seems problematic. Yet an attempt wil be made to examine
comparatively, issues like Center - Province equation: President - Prime Minister power equation and
Civil Military power equation. Additionally, the paper will briefly touch on the procedures of amending,
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the constitutions. Because of the space constraints, the essentials of each issue will be treated and
highlighted.

1. Center - Province Power Equation:

The dialectic between centralism and regionalism has played a significantrole in the developmentsin
the sub continent history. Historical experience suggests that the fluctuating balance between center
and region has something of a constant. A strong proclivity and faith in the virtues of a strong central
state authority persists to bring regions under control despite resistance and strong opposition. To
operate federalism in over-populated, socially disparate, economically deprived and politically
divisive areas both in India and Pakistan remains problematic and challenging. Interestingly though
India managed its democratic system successfully and Pakistan struggling to establish one, both
states displayed centralizing tendencies in theirrespective behavior.

1.1Indian case:

Instead of the word “federation”, the word “union” has been used in the Indian constitution which has
made the nature of Indian federalism questionable. Dr. K.C. Wheare opines that Indian system is at the
most quasi - federal, a unitary state with subsidiary federal features rather than a federal state with
subsidiary unitary features. Even Sir Jennings states that the “Indian Constitution is federal with strong
centralizing tendencies”. The notion of federalism based on divided sovereignty was rejected out of
hand and there could be no question of allowing statesto secede.

The states in India are destructible, without their consent, by a law passed by the Parliament. In some
cases, the boundaries of the states have been changed without their consent. New states have been
carved out, despite opposition from the states concerned. Nagaland, in 1962, Meghalaya in 1969
were carved out as separate states from Assam in spite of the opposition from Assam legislature. In
1971, Misoram and Arunchal were separated from Assam.

In a true federal system, the constituent units are given equal representation in the upper House.
However, representation in India is on the mass of population, hence more populated states like Uttar
Pradesh and Bihar have more representatives in Rajya Sabah than others.

Under Article 249, the Rajya Sabah, by passing a resolution by a two-thirds majority of the members
present and voting, can authorize Parliament to make a law on a subjectincluded in the State List if it is
deemedto beinthe nationalinterest.

During Emergency, under Article 352, the Center State Lists automatically become concurrent List
because Parliament can make any law on any subject during an Emergency (Article 250). Whenever
constitutional machinery fails in any state, Parliament gets the power of making laws on matters
mentioned in the State List.

Considering the unitary character of the administrative arrangements, centre - state relations in India

defy the most accepted definitions of federalism. For instance, under the constitution the states are

: responsible for law and order. But New Delhi constitutionally empowered to put the central reserve

k police into action in a state without the approval of its elected government. The big jobs in the state
-7 A administration are in the hands of persons of All India services such as the Indian Administrative service,
: and Indian Police service, who are recruited by the central government, and against them no

disciplinary action can be taken by the state government without the consent of the Government of
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India.

There is also the financial subordination of the states to the centre. They depend too much on Central
assistance and grants - in - aid. Mostly states are in debt. With such a weak financial position, states
cannot be expected to assert their autonomy.

The Central Government has the power to dismiss a State Government under Article 356 on the
ground that it is not being carried on in accordance with the provisions of the constitution. Farooq
Abdullah's Governmentin Jammu and Kashmir was dismissed in June 1984. On 17th August 1984, the
Government of N.T. Rama Rao was dismissed in Andhara Predesh. Assemblies have been suspended
ordissolved keeping in view the interests of the ruling party of the centre. By March 1984, President's rule
had beenimposed seventy times.

In spite of their weak position, certain states have asserted themselves against the Centre. The
southern states in general and Tamil Nadu in particular have successfully opposed the use of Hindi as
the official language of the country and have compelled Parliament to amend the Official
Languages Act to suit their demands. The Centre has not been successful in resolving inter state water
and boundary disputes. Some regional parties have compelled the Central Government to accept
their demands e.g. the bifurcation of Bombay into Maharashtra and Gujrat in 1960 and Punjab into
Haryana and Punjabin 1966 etc.

Whereas India has managed to resolve many issues like language and teritorial adjustment on the
basis of language, in most cases the domination and centralizing of the Centre are quite evident and
the constitutional provisions also tend to support trend.

1.2 Pakistani Case:

If India's democracy has such a poor record of handling regional dissidence, military authoritarianism
could not be expected to do any better. Despite the bond of Islam, Pakistan is the only country in the
post colonialworld to have experienced a successful secessionist movement.

Pakistan followed the Indian pattern of borrowing from the 1935 Act, including the distribution of
powers between the Centre and the Provinces, the unitary aspects in its federal configuration
became more pronounced due tois peculiar circumstances and extended military rule.

Embracing the viceregal system at its birth, Pakistan operated this centralized arrangement for over a
decade to set the tone and direction of the functioning of the Political System. Constitution of 1956
hardly made any difference as this was scrapped with the imposition of Martial Law in 1958. Four years
of Martial Law and a Presidential system introduced in 1962 further reinforced the centralizing trends.
Prior to this, the Provincial entities in West Pakistan were merged into one unitin 1955. Military rule during
1989 - 71, 1977 - 88, 1999 - 2002 turned Pakistan into a unitary system. Even during the civilian
interludes of 70s and 90s, the centralizing style and practices persisted.

The institutional dominance of a predominantly Punjabi military and federal bureaucracy has all

along heightened the sense of alienation on the part of the non - Punjabi provinces and significant :
linguistic minorities within them. Prolonged suspension of representative government, the absence of ‘

well organized functioning national parties coupled with the politics of differential patronage hasled -+ g
to recurrent clashes between a centralized administrative structure and regionally disparate society. :

Two armed conflicts in Balochistan (1964 & 1974) and the civil war in East Pakistan explain the troubled

and uneasy relationship between the centre and the constituent units.
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The constitution of 1973 departed from the colonial tradition and provided for federal List, concurrent
List and residuary powers to the Provinces. In administrative and financial context, the situation is not
very different from the Indian case. Parliamentary nature of the constitution was changed by inserting
Article 58 - 2B empowering the President, who used this power frequently and regularly. Council of
Common Interests, an entity created to accommodate the Provinces and ensure their participation
has not been activated.

It seems that India and Pakistan are more concerned with retaining the features of a centralized
authority. India, however, shapes better, where elections are held regularly and the legitimacy of the
governmentis not questioned.

2. President Prime Minister Power Equation:

Atthislevel, India has managed to operate a Parliamentary form of government. There is no room fora
strong autocratic President. The Westminster model is followed and the President has to play the same
role as the Queen of England does. The President has to work within the steel framework of the
constitution. A proclamation is made by the President but it has to be approved by Parliament. If the
Parliament feels that the declaration was unwarranted and uncalled for, and the advice tendered to
the President was not in the national interest, such a declaration can be disapproved. Article 352
specifically provides that the President shall notissue a Proclamation of Emergency unless the decision
of the cabinet that such a Proclamation may be issued, has been communicated to him in writing.
This means that an emergency can be declared only with the concurrence of the cabinet not merely
on the advice of the Prime Minister (Collective responsibility of the Cabinet). Another change made in
Article 352 through an amendment requires that the Proclamation of Emergency has to be approved
within a period of one month instead of two months, as before, by a resolution of both Houses of
Parliament. This means that the Proclamation will automatically cease to operate at the end of one
month unlessitis approved by Parliament before the expiry of that period.

Imposition of President rule in Provinces has attracted criticism where the federal nature of constitution
assumes unitary features. There has been a constant demand by the opposition and regional parties
to do away with this power of the President.

Indian Presidents have been generally men of letters and conducted themselves in office with grace
and dignity. British model is legitimized over the years and the President, in dealing with Prime Minister,
cabinet and Parliament is not to be found in confrontational postures. Elected governments have not
been coerced, threatened and intimidated. Powerin Indiais vested in the elected government.

Pakistani context in this regard is qualitatively different. Eighth Amendment and its reenactment with
minor changes through 17th amendment altered the nature and practices of the Parliamentary
system. Elected President through referendum and wearing a uniform presents a unique situation.
Parliamentary norms and practices are compromised as the balance of power tilts towards the
President, who is incharge of foreign policy and feels responsible to monitor and regulate some
domestic policies.

k There is constant debate about the powers of the President and his dominant role. The President

59 exercises the powers vested in him and beyond. Itis argued that this is peculiar situation and ongoing
: arangements are justified in the name of making a transition to democracy.
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3. Civil - Military Power Equation:

The principle of civilian ascendancy has been institutionalized and practised by the Indian political
managers. Army as an institution has accepted a subordinate role to the elected government of the
day. Despite having fought armed battles with China and Pakistan and called in aid of civil
administration many times over, the Indian army has stayed within its defined role. The presence of
over half a million troops in held Kashmir for well over a decade, it listens and carries out the policies of
the elected government. Virtually, there is no evidence to suggest that the military entertained ideas of
interfering in civilian matters.

Fifty years down the road, the BJP Government announced on 19 November 1998, the creation of
India’s first structured National Security Council in fulfillment of its electoral manifesto National Agenda,
the decision was mercifully welcomed and it also raised high expectations. However, after 6 years of its
setting up, expectations stand belied and it seems that the creation of NSC has been an exercise in
futility. In structural terms, the apex six member NSC is headed by the Prime Minister. It also has a
strategic Policy Board (SPG) a National Security advisory Board (NSAB) and a secretariat. This body has
yet to acquire any significant role and the military high command stands divorced from National
security decision making and the structure of the newly created NSC reflects this clearly.

The military in Pakistan has acquired the role of a formidable and autonomous player in the body
politics of Pakistan. Extended military rule has enabled it to carve out a dominant position that has
tited the institutional balance in its favour. The military's current centrality to the political process and
the perception of the top commanders that their role is critical to effective governance and political
stability is a major shift in civil - military relations. The top brass have also concluded that in view of the
fragmented and weak political forces, they need to maintain involvement in governance and
political management so as to ensure politico economic stability and societal cohesion. The military
has expanded its non professional interests to an extent that it has developed stakes in most areas of
policy making and management. Such a dominant role of the military leaves little space for the
growth of civilian institution. The creation of the National Security Council further raises doubts about
the enhanced role of the army though itis stated to be a safety valve against the possibility of another
Martial Law. The contest between military and civilian forces is an on going struggle and political
stability remains distant.

4. Procedures of Amendment in the Constitution:

Part xx of the Indian constitution deals with the amendment of the constitution. An amendment of the
constitution may be initiated only by the introduction of Bill for the purpose in either House of the
Parliament and when the Bill is passed in each House by a majority of the total membership of that
House and by a majority of not less than two thirds of the members of the House present and voting, it
shall be presented to the President who shall give assent to the Billand thereupon the constitution shall
stand amended in accordance with the terms of the Bill.

In case of Amendment seeking to make any change in Article 54,55,73,162 or 241 or chapter IV of :

Part V of Part VI or Chapter | of Part Xl or any of the Lists in the seventh schedule or representation of A
states in Parliament or provisions of Article 368, the amendment shall also require to be ratified by the 60
legislatures of not less than one half of the states by a resolution to that effect passed by those :
legislatures before the bill, making provision for such Amendment is presented to the President for

assent.
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Part Xl of the Pakistan constitution deals with amendments. It is provided that a Bill to amend the
constitution will originate in the National assembly (excluding senate from initiation) and when the Bill
has been passed the votes of not less than two thirds of the total membership of the Assembly, it shall
be transmitted to the Senate. If the Bill is passed by the Senate by a majority of its total membership, it
shall be presented to the President for assent. If the Senate amends the BIill, it shall be reconsidered by
the Assembly. If passed by two - third votes of the total membership of the Assembly, it shall be
presented to the President for assent. If the Bill is not passed by the Senate within 90 days of its receipt,
the Bill shall be deemed to have been rejected by the Senate. A Bill to amend the constitution which
has the effect of altering the limits of a Province shall not be passed by the National Assembly unless it
has been approved by a resolution of the Provincial assembly of that Province passed by the votes of
notlessthan two thirds of the total membership of that Assembly.

The outstanding distinction in Pakistani case is that the Bill of amendment in the constitution is passed in
a hurry bypassing the normal Parliamentary practices.
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